THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 


VOL. XXVII. MAY, 1904. No. 5. 








EDITORIAL NOTES. 


One of the time-honored legal fictions in this state is that contained 
in the familiar phraseology of our final decrees in foreclosure, that the 
mortgaged premises “be sold to raise and pay the said several sums of 
money due to the complainant,” etc. Inexperienced laymen, and often 
lawyers from other states, especially New York, are surprised to learn 
that at our sheriff’s sales, nine times out of ten, perhaps ninety-nine 
times out of one hundred, the supposed crowd of outside purchasers 
looking for bargains in real estate consists of the complainant’s solicitor 
or a clerk employed in his office. If more than one bid is made, this is 
usually a matter of form, and the selling price depends as a rule not on 
the value of the property sold, but mainly on the amount of commission 
which the sheriff thinks he ought to receive. The complainant buys in 
as a matter of course, and holds the property till he can sell it again at 
a satisfactory price. Then he usually warrants the title. New Jersey 
practitioners have so long been accustomed to regard this condition of 
things as unavoidable, that its unjust features, though well understood, 
have ceased to excite them to protest or action. Yet the whole system 
is unsatisfactory, even to the sheriff, who would profit by bids to the 
fair property value. In theory, a public auction is held so as to secure 
the best possible price for the property, pay off the mortgage, relieve 
the obligor from liability on his bond, and perhaps leave a surplus rep- 
resenting the “equity,” popularly so called. The sheriff's commission 
is in theory a compensation to him for efforts to get a good price, but 
the fact that its rate decreases as the price obtained increases is no great 
stimulus. Not one of the objects ostensibly aimed at is attained. The 
mortgage is not paid off; the obligor usually has a deficiency suit in 
prospect instead of a surplus, besides losing his property; and the sheriff 
is paid for going through a useless form. Even the advertisement only 
brands the mortgagor as unable to meet his obligations. Under the 
circumstances we might as well go back to the old strict foreclosure 
without sale, and save the hundred or more dollars that each sale costs. 
At the last annual meeting of the New Jersey State Bar Association, in 
June, 1903, this question was brought up, and, pursuant to resolution, a 
committee, consisting of Robert Williams, of Paterson; Burrows C. God- 
frey, of Atlantic City, and Chas. W. Parker, of Jersey City, was appointed 
to “investigate the existing method of conducting judicial sales of land, 
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and advising such plan as would, in their judgment, tend to apprise 
bidders of existing encumbrances and realize so far as practicable the 
actual value of the property sold.” The report of this committee was 
made about the end of the year, and gives an interesting view of our 
decisions on the rights of purchasers at such sales in comparison with 
the conditions in New York. The New Jersey doctrine, as stated by 
Vice-Chancellor Pitney in Boorum v. Tucker, 6 Dick. 135, and later in 
Campbell v. Parker, 14 Dick. 342, based on a number of prior cases, is 
that “a purchaser at a judicial sale * * * is bound to examine for 
himself beforehand to see what title he will obtain by the sale.” This 
rule obtains in all states with respect to sales under general execution 
and levy, but in New Jersey applies also to foreclosures, partition pro- 
ceedings and sales by receivers. Partition sales have in practice, not- 
withstanding the rule, realized a fair price for the property oftener than 
foreclosure sales. Doubtless this is due to a general knowledge of the 
title by the neighboring public, and to specific announcements at the 
sale in many cases as to the exact condition of the title. But apart from 
this, the legal status of the purchaser is the same, and the maxim “caveat 
emptor” applies to its fullest extent. The New York rule in such cases 
is far different. As long ago as McGown vy. Wilkins, 1 Paige 120, the 
Chancellor said: “For the purpose of obtaining a fair price for the 
premises on such sales, it is important that purchasers should know that, 
if they pay a fair price for the property and it is sold without reserve, 
they will be protected by the court, and will not be compelled to take an 
encumbered or worthless title. If there is any cloud upon the title, or 


encumbrance upon the land, or difficulty in obtaining possession, the 
property should be sold at the risk of the purchaser in that respect; and 
in the amount bid there would then be a reasonable allowance for such 
risk.” The committee recommends the adoption here of the New York 
rule, and that there should be at the sale an announcement of the condi- 
tion of the title and encumbrances thereon; or, failing such announce- 
ment, that purchasers should be legally entitled to expect a marketable 


title, and to reject a deed if found otherwise. This recommendation 
applies, however, only to foreclosure and partition sales, and not to 


ordinary sales under execution, 


It is stated that the question is likely to be raised before the 
Supreme court as to the right of a majority of the senators present in 
legislative session in this state to confirm an appointment by the 
governor. The officeholder whose title may be thus reviewed is one “4 
the State Prison inspectors appointed by Governor Murphy at th 
special session of the legislature, and confirmed by the senate by a Bove 
of ten out of nineteen present. The full number of senators being 
twenty-one, it requires the affirmative vote of eleven senators to pass 
upon a bill or joint resolution. The constitution says: “No bill or joint 
resolution shall pass unless there be a majority of all the members of 
each body personally present and agreeing thereto.” (Art. IV., Sec 
IV., Par. 6). Confirmations are certainly not bills or joint resolutions, 
so that this clause of the constitution would hardly seem to cover the 
case of appointments. In reference to appointments by the governor, 
the uniform language of the constitution is that such and such an officer 
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“shall be nominated by the governor, and appointed by him, with the 
advice and consent of the senate.” The question is, therefore, whether 
the senate can give “advice and consent” without the affirmative vote of 
a majority of all the members. There is room for argument on both 
sides. Attorney General McCarter gave as his opinion that less than a 
majority of the whole could confirm the nomination, The point is one 
which ought to be decided by the Supreme court, and there is now a 
good opportunity to make up a test case. 


An effort is to be made before the Court of Pardons to commute 
the sentence of death passed upon Mrs, Valentina, who was condemned 
to be hanged on May 19. Governor Murphy granted a reprieve of 
thirty days in order that additional facts concerning her case might be 
laid before the Court of Pardons, and it was understood that the Gov- 
ernor has strong hopes that the court will commute the sentence to 
imprisonment for life, if only upon the sole ground that she is a woman. 
He is reported to have said that the state ought not to be again disgraced 
by placing a woman on the gallows. In the history of the state there 
have been two instances where women have been hanged, the last having 
occurred in New Brunswick. We do not know what will be the views 
of the Court of Pardons when it comes to consider the evidence in the 
case, but we doubt if the court will take the position that a woman who 
is guilty of premeditated murder shall not suffer the death penalty as 
wellasa man. Our own view has always been against the death penalty, 
but while it exists it ought to be impartially administered. The news- 
papers, which are not always correct, are stating that in the event of 
commuting this sentence, it will be done by the court only upon the dis- 
tinct understanding that the convicted must remain in prison for life. 
Such a proposal would undoubtedly be based upon the well-known con- 
tinued attempts that have been made almost every year, for perhaps 
twenty years past, to pardon or parole Libbie Garrabrant because of her 
sex. But certainly everybody understands that no existing Court of 
Pardons can bind future courts upon such a matter as this. They might 
make suggestions, but could not formulate them into a law or a rule that 
would be obligatory. 





The legislature has passed the usual number of meritorious, and 
perhaps an unusual number of unmeritcrious, that is to say unnecessary, 
laws. A cursory glance at the printed pamphlet laws of 1904, the print- 
ing of which has been completed, shows these facts plainly enough. On 
hastily looking over these acts, we observe also the usual number of laws 
imperfectly drawn or not calculated to reach the ends desired by the 
draughtsman. There are also some which are almost worthy of Mark 
Twain. A sample of the iatter is Chapter 89, amending the “Act 
respecting conveyances,” which provides that no deed mentioned in a 
certain section of the act “shail be void for lack of a seal,” with a proviso 
as follows: “Provided, the attestation clause and the acknowledgment 
or proof, shall recite that the same was signed and sealed by the makers 
thereof.” In other words, there need be no seal, but the acknowledg- 
ment shall recite that the same was sealed. Chapter 105 is an illustra- 
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tion of how an act may be applied to a state of things not designed. It 
provides that where, in any borough, there is a bathing house for the 
accommodation of persons who pay, the council may adopt ordinances 
“for the creation, regulation and maintenance at public expense of a 
life-saving guard.” This will apply to any borough in the state wherein 
a bathing house may be established on a creek or pond, as well as at a 
seaside resort, for which it is evidentiy intended. One of the bills 
passed appropriates $25,000 for the purpose of having New Jersey 
‘properly represented” at the St. Louis Exposition. It is to be supposed 
that such representation would naturally be best ‘had by a state exhibit 
or building, but it seems that this specific appropriation was intended— 
at least it is so publicly stated in the newspapers—to send the members 
of the legislature, state officers, and perhaps others, out to St. Louis on a 
junketing trip. If this appropriation is to be put to such use, it will be 
condemned by the better sentiment of the state. If it be meant for 
official sociality, drinking, smoking and travel, it will be an extra- 
ordinary appropriation for New Jersey to make from every point of view. 
Chapter 196, which is a supplement to an act concerning conveyances, 
is another act which seems to border upon the ridiculous. It provides 
that where corporations have made conveyances of land, and afterward 
have gone out of existence, and it is discovered that error exists in the 
conveyance, any surviving president, vice-president, etc., may correct 
such error by deed of confirmation; and thus far the act is proper enough. 
But then it goes on to provide that in case there shall be no surviving 
president, etc., then the oldest son, or grandson (if such oldest son shall 
be deceased, and provided said son or grandson shall be of legal age) of 
any such president, etc., may make said deed of confirmation. What 
possible relation there can be between a son or grandson of an officer of 
a defunct corporation and such corporation, or how he is supposed to 
have any more knowledge of the facts than any other outsider, does not 
appear. Chapter 69 permits cities to give free in July and August excur- 
sions to the children of the city, the cost not to exceed $5,000 per annum. 
This comes pretty near to municipal paternalism run mad. 





The new Revision Commissioners, who are Messrs. Vroom, Howell 
and Thompson, are competent men and have good common sense. It is 
to be hoped that they can see their way clear in preparing the “Revision 
of 1905,” or whatever it may be called, to make an improvement upon 
the “General Statutes” and to pattern more after the “Revision of 1877.” 
We refer to the subject of inserting supplementary amendatory acts. 
It is a constant nuisance for a lawyer to come to sections in an act 
marked, for example, “Sec. 13 (amended by Sec. 95),” when there is no 
reason whatever why the amended section should not be placed just 
there, under the right section, with the marginal statement of when the 
amendment was made. We notice that the act provides that the 
Revision shall be made up in three volumes, and we presume this is 
essential, considering the magnitude of the compilation. But it is unfor- 
tunate that New Jersey must have a greater quantity of statutory law 
than any other state in the Union. So far as we now recall there is no 
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” ” 


other state whose “Revised Statutes,” “Annotated Statutes,” or what- 
ever they may be called, equal in volume that of the New Jersey laws. 
Condensation and repealers might better be indulged in by the legisla- 
ture than new laws, which, for the most part, are scarcely needed. We 
do not believe that the state of New Jersey is governed any better than 
other states by reason of its larger number of statutes, or its annual 
sessions. 





One act was passed by the legislature which was a most sensible 
one, and which will save the state a number of thousands of dollars every 
year. It is the act that creates one law department for all the legal 
business of the state, the Attorney General to be the head. Heretofore 
the Attorney General has been receiving a salary of $9,000 per annum, 
with comparatively little to do, whereas nearly every board and com- 
mission created by the state has had the right to engage its own private 
counsel. If the suggestion of this consolidation arose solely with the 
Executive, then Governor Murphy is entitled to not a little credit for 
making the change. It may be hard on some members of the Bar, but 
from the state’s point of view it is eminently just and proper. 





Another act that was passed by the last legislature prohibits the use 
of the national flag for advertising of any sort. The act says that it shall 
be a misdemeanor for any person to place or cause to be placed “any 
inscription, design, device, symbol, names, advertisement, words, char- 
acters, marks or notice whatever upon any flag” of the United States, or 
state flag, etc. It also provides against mutilation. One of the first 
constructions put upon this act by the Attorney General is to the effect 
that the Grand Army posts cannot longer place their titles upon the 
flag. To what extent the act is constitutional remains to be seen. It 
has been held in a recent New York case (People v. Van DeCarr, not yet 
reported), that while the New York statute is constitutional so far as it 
provides against the mutilation of the flag, yet that the provisions of the 
act, which make it a criminal offense to use the flag or a representation 
thereof in connection with the advertising of merchandise, is not a legit- 
imate exercise of the police power, but made an unwarrantable interfer- 
ence with the liberty of the citizen. It is also held that there was an 
unreasonable discrimination in the statute, which makes such prohibition 
as to use of the flag in connection with merchandise, but permits jewelers, 
newspaper proprietors, stationers, etc., to use a representation of the flag 
on stationery, jewelry, newspapers, periodicals, diplomas, etc. This New 
York case is substantially in harmony with that of a recent Illinois case 
(Ruhstrat v. People, 185 Ill. 183), which denies that the police power of a 
state extends to the prohibition of the use of the national flag for adver- 
tising purposes, and also holds that such prohibition is an unconstitu- 
tional discrimination when the law permits the use of the flag as an 
emblem for public or private exhibitions of art. We think there is no 
doubt that it will be entirely competent for the Congress of the United 
States to pass almost any act protecting the national flag from degrada- 
tion, but the power of New Jersey to do so is, at best, a questionable one. 
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THE INDETERMINATE SENTENCE. 

Neither the character of the offense nor the suffering of the injured 
person can furnish a basis for estimating how much punishment will “fit” 
a given offense. We cannot set off a certain amount of crime. No judge 
imposing a sentence can tell how much the criminal ought to be made 
to suffer, or how much he will suffer in serving it. Under a retributive 
system the responsibility of the offender inust also be considered, not his 
mental condition only, but his birth, training, surroundings—everything 
which enters into the equation of life. In measuring responsibility there 
are insuperable difficulties. 

The indeterminate sentence is the central feature in a system with 
widely different principles, aims and methods. It does not attempt to 
“make the punishment fit the crime,’ but to make it fit the criminal. 
The purpose is not retribution, but reformation—to prepare him for the 
right use of his liberty. Attention is centered upon the future and not 
on the past. He is imprisoned, not so much for doing what he did, as for 
being what he is, and the purpose is to make him what he ought to be. 

The fundamental difference between the definite and the indeter- 
minate sentence lies in this—that in the former the court fixes the time of 
release, while in the latter it does not. The sentence is merely to impris- 
onment. The statutes establish certain limitations to the period of 
detention. Sometimes the court is authorized to fix a maximum and a 
minimum limit. Sometimes the statute provides that the prisoner may 
be held for the maximum term for which he might be imprisoned on a 
definite sentence. But in all cases the date of discharge is determined by 
the institution authorities. 

When this method was first adopted its expediency was questioned, 
but careful consideration shows that it provides the only proper distribu- 
tion of judicial and administrative powers. The function of the legisla- 
ture is to declare what acts shall be considered criminal. The function 
of the court is to ascertain whether a crime has been committed, and to 
decide whether the offender shall be imprisoned. But releasing a pris- 
oner is an administrative function, and in no sense a judicial one, for it 
must depend, for its proper exercise, upon things which will happen 
after commitment, of which, therefore, the court cannot know. Taken 
from the community because unfit to be in it, the public safety demands 
that the prisoner shall not be permitted to return until he has become fit. 
A decision on this point can be made intelligently only by those who have 
him under observation constantly, and upon tests which cover every 
detail of daily life; and as correct conduct in prison is not an infallible 
proof of permanent reformation, his release is conditional instead of 
absolute. 

One of the most serious defects of the sentence is that it concerns 
itself almost wholly with one illegal act. To say that a man has com- 
mitted a crime is not equivalent to saying that he is a criminal. What 
he has done may be proved by evidence, but no trial will show what he 
is. He may be much better than his deed or much worse. No sentence 
can be wise that is based so exclusively upon a single past act; which 
ignores what he will be when he is discharged. It will be endured by the 
prisoner merely as a method of paying an old debt, of squaring his 
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account with the state; but it makes no appeal for a change in himself, for 
he will be released at a given time, regardless of any change—no sooner 
if he becomes better, no later for continuing bad or becoming worse. 

The state has a greater interest in what an offender will be and do in 
the years after his release than in what he did before his imprisonment 
began. No hospital releases a patient until it is thought that he has 
ceased to be insane, but the prison releases men known to be unimproved 
criminals, when they are all held on definite sentences. The indeter- 
minate sentence puts emphasis upon character, by making discharge 
depend upon it. It centres attention upon the future. Retaliatory 
treatment looks backward and asks what the offender did; reformatory 
treatment looks forward and asks what he will be and do, and requires a 
satisfactory answer from him before he is released. 

In the nature of things the two systems must produce different 
effects upon the prisoner. A retributive sentence can be served by him 
without the slightest effort on his part. But a sentence whose expiration 
is determined by himself, taxes him to the utmost. The compulsion, 
however, is from within and not from without. It arouses ambition, 
cultivates forethought, foresight, self-control and self-reliance. It sub- 
stitutes an impelling self-discipline for a restraining official discipline. 
The warden is no longer a mere custodian, preventing him from securing 
his liberty, for he desires the release of the prisoner as soon as possible. 
He is not a repressor, but an inspirer and a helper. The prisoner no 
longer thinks of himseif as paying a debt; nor is he enduring a punish- 
ment “inflicted” on him. He is struggling for a prize which the authori- 
ties have set before him, which they are ready to help him secure. The 
restraints, labor, schools, etc., are not “imposed upon” him for a past 
act, but are a meaus of preparation for his future. The change of 
emphasis and of the relations between the prisoner and the authorities is 
of inestimable importance. 

The indeterminate sentence affects the discharged prisoner help- 
fully. Discharge from a definite sentence is release from all restraint. 
He has paid the debt and can do as he pleases. His relations to the 
state are the same as those of one who has never done wrong. When 
release comes it is without preparation, and the rebound is often violent. 
Old companions are sought and old courses are resumed at once. 

But release from indeterminate sentence is gradual and progressive. 
It begins in the prison with promotions from grade to grade, won by 
merit, under rules which test character severely. These promotions are 
attended by an increase of privileges and liberty, a valuable preparation 
for the final step—full release. When that comes there is little rebound. 
He is not free, but is still under control. The continuance of liberty is 
conditional. What he secured hy good behavior must be retained in the 
same way. Supervision takes the place of actual custody. His use of 
liberty is regulated by the authorities who have him in charge. They 
control his associates and associations; may require frequent reports and 
may take away his liberty for any misbehavior, without a new conviction, 
He may be too wicked or too weak, too lacking in right purpose or in 
stamina, to stand the strain of absolute freedom. He is aided by the 





126 THE NEW JERSEY LAW JOURNAL. 


restraint and supervision involved in a conditional release, and his good 
purposes are re-enforced by the knowledge that his sentence still holds 
over him and may be put in force at any time. 

The indeterminate sentence also facilitates the reinstatement of the 
prisoner. Release from a definite sentence does not imply fitness for cit- 
izenship. Release from an indeterminate sentence is an assurance that 
the authorities believe he is fit for liberty. This makes it far easier to 
obtain employment, and to recover a place in the community. 

The indeterminate sentence will in the end compel an entire change 
in prison methods. It is manifestly unjust to make a prisoner's releas¢ 
depend upon reformation, 1f the institution does nothing to secure it. 
When the state takes control of a portion of the life of one of its citizens, 
it is under obligation to do everything in its power, no matter at what 
cost, to recover him. This should be the ultimate purpose of imprison- 
ment, and whatever will accomplish it should be applied—schools for 
the training of both brain and hand, physical culture, religious and moral 
instruction, employment at industries which will fit for free life—every- 
thing, in fact, which will promote restoration. 

In all these ways, and in many others the indeterminate sentence 
furnishes opportunities which the definite sentence cannot afford for 
applying restorative measures, before, during and after imprisonment. 
Because it furnishes them, and secures better results than followed the 
use of the definite sentence, it is superseding it—Warren C. Spalding, of 
Mass. Prison Assn., in “The American Lawyer.” 


SHALL JUDGES WEAR GOWNS? 


Pennsylvania has raised the question as to whether our nisi prius 
judges should wear gowns and is endeavoring to create a sentiment in 
favor of such an innovation. The Dauphin County Bar Association of 
that state has passed favorably on a motion to request the judges of that 
jurisdiction to consider the advisability of wearing gowns during the ses- 
sions of the court. 

While we have not been able to ascertain the sentiment of the pro- 
fession throughout the country, we have observed that the lawyers of 
Pennsylvania seem to have indorsed the suggestion above referred to 
quite heartily. One lawyer from that state writes as follows: “In my 
opinion this is a movement which it would be well for our county courts 
throughout the state to imitate. Surely it lends dignity and solemnity 
to the proceedings. I have seen a judge in a New Jersey court sit in a 
murder trial dressed in a buff sack suit, with a carnation in his button- 
hole! And I have seen that same judge pronounce sentence of death 
upon a convicted murderer in very much the same clothes! I must say 
that in Pennsylvania it has generally been my experience that judges as a 
rule at least wear black suits, but surely gowns are still better.” The 
“Philadelphia Press,” in referring to the action of the Dauphin County 

sar Association, says: “The proposition is but another of the many 
evidences that legal minds are returning toward this ancient custom. 
To mention only a few othet of the existing instances, the judges of the 
Philadelphia courts and of the Supreme and Superior courts of Penn- 
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sylvania have all adopted it and, as Dauphin county’s courts are among 
the most important in point of business transacted throughout the state, 
it would be well if there, too, this old form were favorably looked upon. 
There is no question but that it lends dignity to the Bench, and that to 
the lay mind at least a judge in sober gown of black 1s far more impres- 
sive than one in the light gray business suit, which is, unfortunately, a 
not infrequent spectacle in certain courts.” 

There are two extremes to be avoided in the adoption of ceremonials, 
either of language or dress. The one extreme is the insincerity, sham 
and ridiculous delays which often attend and result from a too devoted 
attachment to matters of mere form. Indeed, it was the tendency to 
ultra formalism that led the colonists of this country to repudiate many 
of the ancient customs of the English courts and of English practice. 
Sincerity, frankness and whole-souled familiarity between man and man, 
without the least taint of caste or class prejudice or superiority, were the 
great ideals of the early colonists and of the pioneers of our early civiliza- 
tion in the states farther West. The other extreme, however, is in carry- 
ing out the idea of simplicity and familiarity to an extent that makes the 
serious transactions of life seem like mere mockery or ridiculous bur- 


lesque. Thus it has been charged that in some of the outlying districts 


in some of our far Western states it was not uncommon to see a judge 
on the bench in his shirt sleeves and with a cigar in his mouth while all 
of the proceedings were attended by the least possible formality. It did 


not seem particularly out of order in a court conducted in such fashion 
to see a judge jump down from the bench and engage in a fist fight with 
a lawyer who questioned his rulings. 

Between these two extremes lies a happy mean, one, which, while 
it satisfies the sense of dignity on the one hand, does not convey the idea 
of ridiculous insincerity or out-of-placeness, if the expression may be 
pardoned for the sake of clearness, on the other. A gown on a notorious 
political ward worker, for instance, would not lend him any dignity as 
a justice of the peace or even as a circuit or county judge; on the con- 
trary, the costume would seem to those who knew him as absurd as 
fitting out the devil in the habiliments of an angel. The best way to 
dignify the Bench and raise it higher in the esteem and confidence of the 
people is to put in as judges men of personal dignity and high intellectual, 
judicial and moral attainments. Without men of this character on the 
Bench, all the silk in the world made up into gowns, or all the hair in the 
world made up into wigs, would not serve to add a particle of dignity to 
the office which such men have been elected or appointed to fill. 

Personally, we are opposed to all matters of mere formalism. We 
have no objections to gowns, however, on federal or appellate judges, or 
wherever the personnel of the Bench itself appropriately harmonizes with 
such attire. In such cases it is undoubtedly true that the assumption of 
the judicial gown would, at least, in the language of the “Harrisburg 
Patriot,” “give the appearance of greater dignity to a tribunal which, 
having the power to deprive men of their liberty and of their lives for 
offenses against society, should have the appearance as well as the sub- 
stance of awe-inspiring authority and majesty.”—Central Law Journal. 
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BELL e. KEPPLER. 


(N. J, Supreme Court, February 23, 1904.) 


Consolidation of actions—Dis- the defendant to the owners of 
tinct causes of action—Agent for three several lots of cans could not 
several—Action by agent.—1l. An be consolidated, though the plain- 
action for three several penalties _ tiff sued as the authorized agent of 
alleged to have been incurred by _ the several owners. 


Appeal from District court of Bayonne. 


Action by Frank Bell against Jacob Keppler. From a judgment 
for defendant, plaintiff appeals. Reversed. 

Argued November term, 1903, before Garrison and Garretson, JJ. 

Mr. J. J. Mulvaney for appellant. 

Messrs. Shafer & Conkling for respondent. 

PER CURIAM: This is an action for three several penalties alleged 
to have been incurred by the defendant to the owners of three several 
lots of cans. The plaintiff pleads that he is the authorized agent for this 
purpose of each of these owners. That does not authorize the consolida- 
tion of the suits for the penalties due to each of his principals. An agent 
can do no more than his principal may, and these principals, acting per- 
sonally, could not blend their actions into one, hence they cannot author- 
ize it to be done by another for them. 


This objection was taken and is fatal to the judgment, which is 
reversed, with costs. 


FRANK A. BOEZTTNER v. GEORGE A. TOYNBEE. 


(Essex Circuit Court, April 9, 1904.) 
Practice Siuoplemental Bill of Particulars—Pleading—Notice of Trial. 
On motion for non-suit. 
Mr. Joseph Kahrs for plaintiff. 
Mr. Alfred F. Stevens for defendant. 


ADAMS, J.: On February 23, 1904, a rule was entered in the min- 
utes of the Circuit court requiring the plaintiff to serve the defendant 
with a supplemental bill of particulars within fifteen days from that date, 
and allowing the defendant twenty days after the service of such supple- 
mental bill of particulars in which to file his plea. On March 7, 1904, 
the supplemental bill of particulars was served. 

The defendant therefore had until and including March 27 in which 
to file his plea. He was not bound to take all his time. The time 
allowed by law for filing a pleading is for the benefit of the pleader, and 
he may waive it or any part of it. Hoguet v. Wallace, 4 Dutcher 523; 

we v. Beebe Co., 35 Vroom 497, 500. 

On March 14 the defendant filed a plea concluding to the country. 
The plaintiff’ s attorney, apparently assuming that the defendant would 
take his whole time to plead, did not until March 27 examine the records 
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and files of the court to see if the defendant had pleaded. Finding the 
plea, he immediately gave notice of trial for April 19. The April term 
began on April 5. 

The defendant’s attorney now asks the court to non-suit the plain- 
tiff for failure to notice the case for the first day of the April term. The 
argument on behalf of the defendant is this: 

1. The plaintiff was bound to notice his action for trial at the first day 
of the next term after issue joined if he had time to do so. Practice act, 
Sec, 149. 

2. When a pleading concludes to the country, issue shall be consid- 
ered as joined thereon, unless a demurrer is filed thereto. Practice act, 
Sec. 114. 

3. As the plaintiff did not, before he gave notice of trial, file a 
demurrer to the plea, his right to demur may be disregarded. Conse- 
quently it is to be considered that issue was joined on March 14. 

4. The plaintiff was bound to watch the clerk’s docket from day to 
day in order to see whether the defendant had waived a portion of his 
time to plead. Consequently he was chargeable with knowledge that 
the cause was at issue on March 14. 

5. March 14 was long enough prior to April 5 to enable the plaintiff 
to give notice of trial for the first day of the April term. Practice act, 
Secs. 149, 151. 

6. As the plaintiff failed to give the required notice of trial when he 
could have done so, the court may order that he be non-prossed. 

7. Therefore the court will order that he be non-prossed. 

I am not satisfied that proposition seven is a necessary conclusion 
from proposition six. The statute says “may,” not shall “order that he 
be non-prossed.”” It is represented to the court that if, in this case, the 
plaintiff were non-prossed, the statute of limitation would bar his right 
of action. Unless it is clear that I am compelled to do so, I should hesi- 
tate to punish the plaintiff so severely for what is, at most, an error of his 
attorney in a matter of practice. 

Nor am I quite satisfied of the validity of proposition four. I have 
been unable to find any case on the point. If this proposition be not 
valid, the argument breaks down, for, in that view, the plaintiff was not 
bound to look for the plea until the close of March 27, and then it would 
have been too late to notice the case for trial at the first day of the term. 

Section 94 of the Practice act says that the defendant, when not 
served with a copy of the declaration, shall file his plea or demurrer 
within twenty days “after the expiration of the time limited or granted 
for filing the declaration.” If an analogous rule applies to the filing of 
subsequent pleadings, the plaintiff was not bound to search for a plea 
until the expiration of the time granted; that is, until the close of 
March 27. 

Section 98 of the Practice act points in the other direction, though 
not decisively so. It reads as follows: “If further pleadings shall be nec- 
essary, they shall be flied within twenty days, each after the other, unless 
the court or judge under special circumstances shall grant further time.” 

I have thought of asking counsel to give me their views as to the 
usual practice in this particular, but have concluded, for the purpose of 
this motion, to adopt the construction of section 98, most favorable to 
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the defendant. I do this, because it seems to me that the defendant's 
argument fails at another point. 

I think that proposition three is unsound. The plaintiff, on the view 
most unfavorable to him, had twenty days after the plea was filed in 
which to determine whether he would go to trial on the facts or raise an 
issue of law by filing a demurrer. He waived a part of the time allowed 
by law, and gave notice of trial, thereby signifying his election to go to 
trial on the facts. As soon as he made this election the statute supplied 
a similiter, and the issue of fact was conclusively framed. Up to the 
moment when he gave notice of trial the facts were not triable, because 
there might be a demurrer, and issues of law take precedence over issues 
of fact. Practice act, section 129. 

These considerations lead to the conclusion that the plaintiff was nox 
behindhand in giving notice of trial, and that the motion to non-pros 
should be denied, with costs. It is so ordered. 


MICHAEL WHITE et al v. SARAH DALY et al. 


(N. J. Court of Chancery, April 8, 1904.) 
Gift of Properiy—Undue Influence. 
Memorandum decision. 
Mr. Willard P. Voorhees for complainants. 
Mr. Alan H. Strong for defendants. 


STEVENS, V. C.: [ think there can be no doubt that complainants 
must fail as to the Bishop street property, for the reasons stated on the 
argument. 

As to the Commercial avenue property, the case is different. The 
grantor was eighty-four years old when he made the deed. He was 
totally blind and perfectly helpless. His daughter Sarah, the grantee, 
was obliged to dress and undress him; to comb his hair and to prepare 
his meals for him. He was absolutely dependent upon her, and both he 
and she were, at the time the deed was made (Jan, 24, 1899), laboring 
under a feeling of deep resentment against the two sons, who were 
excluded from their father’s home. Beyond all question, a confidential 
relationship existed as between father and daughter. Now what hap- 
pened? The father conveyed to the daughter—she having before re- 
ceived her mother’s property and the Bishop street property—the only 
property that he had left. The gift was improvident, because he would 
have needed it, or the proceeds of it, for his own support, if his daughter 
had, through sickness or any other cause, ceased to minister to him, or 
if she had died. The deed did not contain a power of revocation, and 
there was no covenant or other written agreement for future support. 
The attorney who drew the deed did not make the grantor understand 
or appreciate the full effect and consequences of his act, nor did he sug- 
gest a power of revocation or a covenant for support. The situation is 
obvious—a relation of trust and confidence on the one side, an improvi- 
dent deed, the product of that trust and confidence, on the other. That 
the influence was a constantly operating influence is undeniable; that it 
was an undue influence is demonstrated by the fact that the transaction 
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was improvident, and that the only gainer by it was the person under 
whose influence the grantor was. In view of the admitted facts, it is idle 
to say that this influence did not continue while the deed was being exe- 
cuted, because the grantee was not in the room. ‘The case is, in my 
opinion, a much stronger one than Coffey v. Sullivan, 18 Dick 297. In 
that case | was unable to infer from the facts proved that a confidential 
relationship existed, closer than the relationship which ordinarily sub- 
sists between parent and child, and consequently | thought that the 
burden of showing undue influence lay upon those who alleged it. Had 
I madethe correct inference—the inference the Court of Errors thought 
| ought to have made—I must have come to the same conclusion that the 
Appellate court came to, for the deed there was voluntary and, in a sense, 
improvident. In this case I have no difficulty whatever on the only 
question upon which | then had doubt. 

It is said, however, that the deed can be sustained on the principle 
laid down in Le Gendre v. Goodridge, | Dick. 419; 3 Dick 308. There, 
one of the objections to the voluntary conveyance was that it did not 
reserve a life interest to the grantor, as was the intention. It was held 
by Vice-Chancellor VanFleet, and he was affirmed on appeal, that inas- 
much as the grantor had died, and inasmuch as she had during her life- 
time actually received the rents, the conveyance would not be set aside. 
There the court had previously found (1) that a relationship of trust and 
confidence (in the legal sense) did not exist, and (2) that there had not 
been, in fact, any undue influence exerted. Moreover, it did not appear 
that the transaction was improvident. Under these circumstances the 
only question was whether the deed should be avoided, after the grantor’s 
death, merely for the mistake of the scrivener. The case in hand is very 
different. The relation of confidence existed, the transaction was im- 
provident and the grantee was the gainer by it. To hold that the grantee 
might retain the gift, the product of the influence unduly exerted, would 
be very largely to abrogate the rule which is founded upon the public 
policy of preventing persons who stand in a position of trust or confi- 
dence towards another from abusing it—from making a personal profit 
out of it. Coffey v. Sullivan is a direct authority against the defendant’s 
contention on this point. It did not appear in that case that the grantor 
had suffered from his improvident act. It is no doubt true that the sons 
treated their father badly, but it would be quite impossible in cases of 
this kind to enter into a general inquiry as to what disposition of his 
property a father should, in point of justice, have made among his 
children. 

The mortgage said to have been put by Sarah on the lot should be, 
as between the sons and daughter, charged upon her share. 





A sale by an officer of a corporation of stock therein, nominally 
made to other officers, but in reality made, as he knew, to the corpora- 
tion itself, and paid for, as he knew, out of the assets of the company, is 
held, in Hall v. Henderson (Ala.), 61 L. R. A, 621, to be void as against 
the corporation’s creditors, as a gift to him of the company’s assets, 
whether it is insolvent or not. 
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STIVERS v. JERSEY CITY. 
(New Jersey Supreme Court, February 23, 1901.) 


Office—Veteran soldier—Aboli- honorably discharged Union sol- 
tion—1. The veteran act of 1895 dier, if the same is done bona fide, 
(P. L., 317) does not prevent the and is not illusory. 
abolition of a position held by an 


Argued November term, 1903, before Garrison and Garretson, JJ. 


Messrs. McEwan & McEwan for appellant. 
Mr, Robert Carey and Mr. J. F. Goldenhorn for appellee 


GARRETSON, J.: This certiorari brings up for review the follow- 
ing preamble and resolution adopted by the board of street and water 
commissioners, August 4, 1903, as follows: 

“Whereas, for many years, and until about the tenth ult., the city has 
received its water supply by gravity to the reservoir at High Service at a 
head insufficient to supply certain points at the city without pumping; and 
whereas, the water supply is now received by gravity through a new pipe 
line at sufficient head to supply all portions ‘of the city without pumping, 
and to render pumping at High Service unnecessary. 

“Resolved, that the positions held by William Stivers, Thomas Lar- 
kins and Frank F. Ruggles, engineers employed at pumping at High Ser- 
vice, be abolished, and that the services hereby terminate and are dis- 
pensed with.” 

The prosecutor is an honorably discharged Union soldier, and claims 
a right to retain the, position under “An act regarding honorably-dis- 
charged Union soldiers, sailors and marines” (P. L. 1895, p. 317). Sec- 
tion 3 of that act provides that it shall be unlawful for any governing 
body, ete., to abolish any position or office held by any honorably-dis- 
charged Union soldier, sailor, or marine, or to change the title of any 
such office or position, or reduce the emoluments thereof, for the pur- 
pose of terminating the service of any such employee. It cannot be dis- 
puted that such Union soldier cannot claim a right to have a position con- 
tinued, and that unless the action in abolishing the office is not in good 
faith, and only illusory, he has no case for protection under this act. It 
appears from the evidence that prior to August 4, 1903, the prosecutor 
had been employed by Jersey City as engineer at High Service; that his 
duties were to take charge, supervise, run and take care of the engines, 
pumps, boilers and condensers; that there were four engineers, all 
engaged in the same duties; that one of the four engineers continued in 
service after the resolution above mentioned was adopted, the others 
being by it discharged. It also appears that, prior to the discharge of the 
three men, the East Jersey Water Company began to deliver water to 
Jersey City through a new pipe, so that the machinery at High Service 
was abandoned; that the men were dismissed because there was no 
pumping to do; the works were stopped, and there was no further use for 
the pumps, because the water was delivered by gravity; that one of the 
four engineers is still retained to take charge of the engines and pumps 
there, one pump being kept in case of emergency, and the other having 
been taken apart. In case of emergency, it would be necessary to have 
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additional men to run the pump if it were to be run continuously, but in 
such case the man still there would start and run it for eight hours. It 
thus appears from the testimony that the action of the board of street 
and water commissioners was not that of abolishing one office, and creat- 
ing another under a different name, with the same duties; that it was not 
illusory, and the prosecutor has no right to retain his former position. 

It is not perceived how the resolution of April 8, 1902, by which 
Daniel H. Carpenter was appointed engineer in charge at High Service, 
vice R. B. Ingram, resigned, salary to be at the rate of $1,200 per annum, 
payable monthly, can affect the case. Carpenter was one of the four 
engineers at High Service when the other three were discharged, August 
17, 1903. He was not appointed to take the prosecutor’s place or perform 
his duties. After the pumping ceased, manifestly so many engineers 
were not necessary. Therefore three were discharged, as the one who 
was called “engineer in charge” remained. 

The resolution will be affirmed, with costs. 





MIDDLE VALLEY TRAP ROCK & MINING CO. et al. . BOARD OF CHOSEN 
FREEHOLDERS OF MORRIS COUNTY et ai. 


(N. J. Supreme Court, February 23, 1904.) 
Towns — Freeholders — Con-_ freeholders to award a contract 
tracts—-Validity.—1. There is no tothe lowest bidder. 
law requiring a board of chosen 
Certiorari to review the award of a contract by the board of chosen 
freeholders of the county of Morris and others. The Middle Valley Trap 
Rock & Mining Company and others, prosecutors. Award affirmed. 


Argued December term, 1903, before Fort, Garretson and Pitney, JJ. 


Messrs. Vreeland, King, Wilson & Lindabury for prosecutors. 


Mr. George G. Runyon and Mr. George T. Werts for defendant 
freeholders. 


Mr. E. A. Quayle for defendant, F. W. Schmidt. 


PER CURIAM: In this case we are unable to find any cause for 
vacating the action of the chosen freeholders of Morris county 1 award- 
ing the contract, brought up, to the defendant, F. W. Schmidt. There 
is n othing in the proofs to justify the conclusion that the contract is not 
an odvantageous one to the county, or that, in awarding it, the free- 

olders acted fraudulently, or in palpable abuse of the discretion invested 
in them under their authority to award the contract in question. Ryan 
v. Paterson, 66 N. J. Law hg 49 Atl. 587: Suburban Land Co. v. V ails- 
burg, 67 N. J. Law 461, Atl. 469; Oakley v. Atiantic City, 63 N. J. 
Law 127, 44 Atl. 651, There were many reasons assigned for setting 
the action of the freeholders aside, but they relate largely to the prelim- 
inary proceedings leading up to the award, and are chiefly technical, and 
are without substance. One of the reasons relied upon alleged that the 
award of the contract was not made to the lowest bidder. This may 
possibly be so, but the answer to it lies in the fact that there is no law 
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bidder. 
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requiring the freelholders to award such a contract as this to the lowest 
It is not clear, however, that, taken as a whole, the contract of 


the defendant is not, because of its provisions as to the delivery of the 
stone, the lowest in actual cost to the county. 

There was no illegality in the procedure, and the award of the con- 
tract, being the evident expression of the honest discretion of the free- 


holders, is affirmed, with costs. 








STATE v. HOFFMAN. 









(N. J. Supreme Court, February 23, 1904.) 


Indictment—Quashing — Grand 
jury—Age of members.—1. Under 
jury act, Gen. St., p. 1853, Sec. 47, 
declaring that every person sum- 
moned as a grand juror shall be 
under the age of sixty-five, but 
that no exceptions to any such 


juror on account of his citizenship 
or age shall be allowed after he 
has been sworn, an indictment 
cannot be quashed because one of 
the members of the grand jury 
was over sixty-five years of age. 


Error to Court of Quarter Sessions, Gloucester county. 


John Hoffman was convicted of crime, and brings error. 


Affirmed. 


Argued November term, 1903, before Gummere, C. J., and Dixon, 


Hendrickson and Swayze, JJ. 


Mr. Lewis Starr for the state. 


Mr. Robert C. Sparks and Mr. Robert S. Clymer for plaintiff in error. 


PER CURIAM: The only error alleged is the refusal of the trial 






court to quash the indictment on account of the fact that one of the mem- 
bers of the grand jury which presented it was over sixty-five years of age. 


The motion to quash was properly refused. 


Section 47 of the jury act 


(Gen, St., p. 1855), after declaring that every person summoned as a grand 
juror in any court of this state shall be a citizen of this state and above 
the age of twenty-one and under the age of sixty-five years, provides 
that “no exception to any such juror on account of his citizenship or age 


shall be allowed after he has been sworn or affirmed.” 


The defendant 


was entitled to challenge the grand juror, before he was sworn, on the 
ground of disqualification by reason of his age. 
the indictment is valid. 

The judgment of the quarter sessions should be affirmed. 


Not having done so, 






Nonresident aliens are held, in Bonthron v. Phoenix Light and F. 


Co. (Ariz.), 61 L. R. A. 


563, to be entitled to maintain an action, 


under statutes authorizing actions to recover damages for injuries 
causing death for the benefit of certain of the relatives of decedent to 
be brought by all the parties entitled thereto, or by any one or more 


of them for the benefit of all. 
















ATLANTIC CITY 


V. FRERETTI. 


ATLANTIC CITY v. FRERETTI. 


(N. J. Supreme Court, February 23, 1904.) 


Municipal corporations—Ordi- 
nance—Omunibus driver—Holidays 
—Session of court.—1. Under the 
charter of the city of Atlantic City 
an ordinance may be adopted re- 
quiring each omnibus driver to 


that issued for his omnibus. Such 
an ordinance is not unreasonable. 
2. The act approved April 15, 1895 
(P. L. 1895, p. 779), making cer- 
tain designated days legal holidays, 
does not prohibit the sessions of 


wear, in a permanent position on the courts upon such days. 


his clothing, a number the same as 


Frank Freretti was convicted of violating an ordinance of Atlantic 
Affirmed. 


Argued November term, 1903, before Pitney and Fort, JJ. 


City and brings certiorari. 


Mr. John C. Reed for prosecutor. 
Mr. Harry Wootton for defendant. 


FORT, J.: The writ brings up a conviction under an ordinance of 
Atlantic City “to regulate the business of driving omnibuses, autombiles 
or locomobiles and fixing the fares to be charged.” Approved April 
12, 1901. 

The charge against the prosecutor was that he did fail and neglect 
to wear, in a permanent position on his clothing, a number the same as 
that issued for his omnibus, “contrary to section 6 of the said ordinance.” 
The offense charged was within the ordinance. The requirement that 
the drivers of all licensed omnibuses shall wear a number as required by 
the ordinance is a reasonable regulation. The case was properly tried, 
and the evidence returned sustains the conviction. 

The seventh reason assigned for reversal is “that the prosecutor was 
forced to trial, over his objection, on a dies non, said conviction being 
had on a legal holiday, i. e., the fourth day of July.” The contention was 
that by our holiday act no court could sit on a legal holiday. The holiday 
act of 1895 does not so enact. ‘The statute states what days and parts 
of days shall be holidays and half holidays, and then declares that “the 
days and half days aforesaid shall be considered as the first day of the 
week commonly called Sunday, and as public holidays or half holidays, 
for all purposes whatsoever as regards the transaction of business in the 
public offices of this state or counties of this state, on all other days or 
half days excepting Sundays, such offices shall be kept open for the 
transaction of business.” P. L. 1895, p. 779. This statute does not pro- 
hibit a court from sitting on a holiday. It does not make holidays dies 
non, as are Sundays, except as regards the transaction of business in the 
public office of the state or a county. The object of this provision of the 
act was to legalize the closing of public offices of the state and county 
offices by state and county officials. A summons may be issued, tested, 
and served on a legal holiday. Glenn y. Eddy, 51 N. J. Law 255, 17 Atl. 
145, 14 Am. St. Rep. 684. The closing of public offices does not apply 
to a session of a common council. Such may be legally held on a hol- 
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iday. Mueller vy. Egg Harbor City, 55 N. J. Law 245, 248, 26 Atl. 89. 
The holiday acts previous to that passed in 1895 did expressly provide 
that “no court shall be held upon said days except in the cases where 
said courts would now sit upon the first day of the week.” P. L. 1876, 
p. 73; P. L. 1886, p. 386. The fact that this restriction upon the rights 
of a court to sit on a holiday was omitted from the act of 1895 is clear 
evidence of legislative intent not to interdict sessions of the courts of the 


state upon a legal holiday. 


There is no error in the record, and the conviction is aftirmed, with 


costs. 





PAGANINI v. NORTH JERSEY ST. RY. CO. 


(N. J. Supreme Court, February 24, 1904.) 


Street railroads—Injury to pas- 
senger—Evidence — Contributory 
negligence—Question for jury.— 
1. A passenger’ upon a crowded 
trolley car in a city street, desiring 
to alight therefrom, and being un- 
able to communicate with the con- 
ductor, because of the crowd, reach- 
ed the motorman, and he, in re- 
sponse to the request of the pas- 
senger, put on his brake and slow- 
ed down the car, whereupon the 
passenger, while the car was mov- 
ing slowly, proceeded to. step 
through the gate, which was open, 
and down upon the step, awaiting 
his opportunity to alight, when by 


Error to Circuit court, Hudson 


a sudden jerk of the car he was 
thrown upon the ground, one foot 
going under the wheel, whereby he 
sustained serious injury. At the 
trial of a suit for damages against 
the company, these facts appearing, 
the court was requested to direct 
a verdict for the defendant on the 
grounds of contributory negli- 
gence, which request was refused 
by the trial judge. Upon review it 
was held that the action of the pas- 
senger did not constitute negli- 
gence per se, and whether he was 
negligent or not was a question for 
the jury, and that there was no er- 
ror in the ruling. 


county. 


Action by Michael Paganini against the North Jersey Street Railway 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued November term, 1903, before Gummere, C. J., 


Swayze and Hendrickson, JJ. 


and Uixon, 


Mr. James B. Vredenburgh for plaintiff in errdr. 


Messrs. Hudspeth & Puster for defendant in error. 


HENDRICKSON, J.: This writ brings up for review a judgment 


of the Hudson Circuit court. It was based upon the alleged negligence 
of the motorman of one oi the defendant’s cars on which the plaintiff was 
riding towards his home, in Jersey City, on the night of January 26, 1900. 
The plaintiff was a violinist, twenty-two years of age. He took a New- 
ark avenue car at Exchange Place, which ran toward the court house, 
and was to leave the car at Brunswick street. When the car had reached 
the Bijou Theatre, it was soon filled with passengers, so that it became 
very much crowded, and persons were standing on the front and rear 
platforms. The plaintiff gave his seat to a lady, and then stood in the 
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forward part of the car. He could not see the conductor, who was in the 
rear of the car, but shouted aloud to him the place of his destination. 
The car was running fast, and did not stop at Brunswick street, where- 
upon plaintiff went out the front door, which was open, and reached the 
motorman, through the crowd, with some difficulty, and, with a tap on 
the shoulder, notified him to stop the car. The motorman put on the 
brake and slowed down the car, and while it was moving slowly the 
plaintiff went through the iron gate on the right side of the front, which 
was open, and, with his violin case in his right hand, and with his left on 
the gate, he placed his right foot on the step and his left on the plat- 
form, preparatory to alighting from the car. This was the plaintiff's 
account of the transaction, and he said that while so standing, waiting 
for the car to stop, it started off so suddenly that it threw him off the car, 
a wheel thereof passing over his left foot. He was taken to the hospital, 
where an amputation of his toes was first made, and afterwards an ampu- 
tation of his leg became necessary, and was made below the knee. 

The only exception relied upon was made to the refusal of the trial 
judge at the close of the case to direct a verdict for the defendant. The 
grounds of the motion were (1) a failure to prove negligence on the part 
of the defendant; and (2) the negligence of the plaintiff. Upon the first 
ground the argument of counse! had consisted chiefly, if not entirely, of 
an effort to show that the plaintiff is contradicted by statements made by 
himself outside of the court, and by other witnesses who were sworn, to 
an extent that his version of the accident is not to be relied upon. This 
argument might be important upon a rule to show cause, but upon error 
the weight of the evidence cannot be considered. Traction Co, v. Thal- 
heimer, 59 N. J. Law 474, 37 Atl. 132. It has not been contended but 
that from such a sudden movement of the car the negligence of the 
motorman may be inferred. The company owes to a passenger a high 
degree of care, and the occurrence of sudden and unusual jerks of the car 
has been recognized judicially as ground for the inference of negligence. 
Traction Co. v. Thalheimer, supra; Scott v. Bergen Co. Traction Co., 63 
N. J. Law 407, 483 Atl. 1060. Was there such evidence of contributory 
negligence developed as to justify a direction of the verdict. It is urged 
that the plaintiff's taking the position he did upon the step of the car was, 
under the circumstances, such negligence as should bar his recovery; 
that the act was especially negligent, owing to the fact that he had the 
violin case in his right hand, and had his left hand on the iron gate, which 
was swinging. But it appears by the evidence that passengers on the 
trip were being let on to the car by way of the front steps as well as the 
rear; that the platforms were crowded, as well as the car itself, and that 
this was the only practical exit open to the plaintiff; also that the plain- 
tiff found the gate open, and the car was moving slowly at the time, with 
every indication that it was about to stop. It has been held by this court 
that it is not negligence per se for a passenger upon a street railway 
to go out of a moving car and stand upon the platform, awaiting an 
opportunity to alight; and whether the exercise of due care would require 
the passenger, under such circumstances, to take hold of the hand rail, 
there is a question for the jury. Scott v. Bergen County Traction Co., 
supra. It has been likewise held by the Court of Errors that it is not 
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negligence per se for a passenger to step from a moving horse car, and 
that whether such act was negligent, under the circumstances, was a 
question for the jury. Traction Co. v. Gardner, 60 N. J. Law 571, 38 Atl. 
669. And so in this case. I think it cannot be said that the plaintiff's 
act was negligence per se, but whether he was negligent, or not, under 
the circumstances, was a debatable question, and hence a proper one to 
be submitted to the jury. 

Since we find no error in the record, the judgment must be affirmed. 


NEW JERSEY COURT OF (CHANCERY. 


(Abstract of Recent Ostaten.) 


Creditors’ bill—Remedy at law—Lis pendens.—1. A creditors’ bill 
need not allege that defendant has no other property liable to satisfy 
complainant’s judgment, if it shows that complainant has exhausted his 
legal remedy. 2. A creditors’ bill is insufficient, in not showing that 
complainant has exhausted his remedy at law; the return to the execution 
merely showing there was no personal property, and the bill failing to 
show there is no other property the legal title to which is in defendant. 
3. A lis pendens filed in a purely personal action at law gives no notice 
of a claim against property. 4. A creditors’ bill alleging that defendant 
B, to prevent complainant from collecting her claim against him, and to 
defraud her, conveyed his land to H, who conveyed it to B, and that B 
then conveyed it to J on the expressed consideration of $1 and marriage; 
that J therefor married b; that B and J then, in further execution of said 
fraudulent design, conveyed the land to G; that no consideration was 


paid for any of the conveyances; and that, when the conveyances were 
made, the parties thereto knew of b’s indebtedness to complainant, 
charges actual fraud of J in the transaction. Bayley v. Bayley. (Messrs. 
Howe & Davis for demurrants. Mr. James D. Gedney for complainant). 
Opinion by REED, V. C., February 13, 1904. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Municipal street improvement—Mode of authorization—1. Im- 
provements on the ocean-front ends of streets, and the construction of 
proper approaches thereto upon the streets, are street improvements, 
within P. L. 1897, p. 70, requiring street improvements by a city to be 
authorized by ordinance, and hence a resolution of the city council there- 
for is void. Bourgeois v. Ocean City. (Mr. Albert H. Howell and Mr. 
EK. B. Leaming for prosecutor. Mr. D. J. Pancoast and Mr. J. M. E. 
Hildreth for defendant). Argued before Fort, Garretson and Pitney, JJ. 
PER CURIAM, February 23, 1904. 


Negotiable notes—Indorsement—Burden of proof—Jury question. 
—1. In an action against a firm on its blank indorsement of notes exe- 
cuted in 1893 and 1894, and therefore before P. L. 1902, p. 583, governing 
the contract of indorsement, the burden is on plaintiff to establish what 
was the contract, if any, evidenced by the indorsement. 2. Where a 
member of a partnership indorsed the firm name on a note ‘signed by 
himself, and there is no suggestion that he had authority to bind the firm 
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by an indorsement or guaranty of his individual paper, the burden is on 
the payee suing the firm to prove that the money for which the note was 
given was loaned to the firm, and that their contract was that of makers. 
3. Evidence in an action against a firm on promissory notes executed by 
one partner, and bearing the firm’s indorsement, held sufficient to require 
submission to the jury of the question whether the money for which the 
notes were given was not borrowed for the firm, and on its account. 
Lowry v. Tivy. (Mr. Leon Abbett for plaintiff in error. Mr. William 
S. Stuhrer for defendant in error). Argued before Gummere, C. J. and 
Dixon, Hendrickson and Swayze, JJ. Opinion by SWAYZE, J., Feb- 
ruary 23, 1904. 


Attachment—Rule to quash—Review.—1. A rule made by a justice 
of the Supreme court in vacation, discharging a rule to show cause why 
a writ of attachment issued out of the Supreme court should not be 
quashed, cannot be reviewed by the court upon motion. Such proceed- 
ing was either nugatory, in which case the rule to show cause has not 
been heard, or else the single justice beard the rule to show cause, by 
consent, for the practice branch of the court, under section 231 of the 
Practice act, in which case his decision is not subject to review. Garbett 
v. Mountford. (Mr. S. Stanger Iszard for the motion. Mr. Wesley B. 
Stout opposed). Argued before Garrison and Garretson, JJ. Opinion 
by GARRISON, J., February 23, 1904. 


Verdict—Excessive damages—Reduction.—1l. Where a verdict in 
an action for negligent death was admittedly excessive, the Supreme 
court will grant a new trial where it could not reduce it to such sum as 
would compensate the father of deceased, for whose benefit the action 
was brought, because his age did not appear. Robbins v. North Jersey 
St. Rv. Co. (Mr. James B. Vredenburgh for the rule. Messrs. McEwan 
& McEwan, opposed). Argued before Gummere, C. J., and Dixon, Hen- 
drickson and Swayze, JJ. PER CURIAM, February 23, 1904, 


Fraud—Negligence—Pleading.—1. A count in tort which avers that 
defendant sold petroleum upon a representation that it was pure and 
unadulterated and would not generate inflammable or explosive gas, and 
avers that it was impure and adulterated and generated gas which 
exploded, but fails to charge fraud or knowledge on the part of the 
defendant, does not show a cause of action. 2. A count in tort with 
the like averments, and an additional averment that the defendant “knew, 
or by the exercise of reasonable care might have known,” the defective 
quality of the oil, also fails to show a cause of action. Wilkins v. Stand- 
ard Oil Co. (Messrs, Watkins & Avis for plaintiffs. Mr. Thomas E. 
French for defendant). Argued before Gummere, C. J., and Dixon, Hen- 
drickson and Swayze, JJ. Opinion by SWAYZE, J., February 23, 1904. 


Non-suit—When allowed.—1. The rule that a plaintiff has a right 
to suffer a non-suit on his own motion at any time before the jury have 
retired to consider of their verdict is applicable in the district courts. 
Greenfield v. Carey. (Mr. Michael J. Tansey for appellant. Mr. Edward 
Kenny for appellees). Argued before Garrison and Garretson, JJ. 
Opinion by GARRETSON, J., February 23, 1904. 
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Cities—Ordinances—Signs.—1. The owners of swinging signs pro- 
jecting over a sidewalk were not entitled to any other than the general 
public notice of the passage of an ordinance prohibiting such signs. 2. 
On certiorari to review a city ordinance, an objection that the incoming 
of newly-elected members interferes with the regular course of a legisla- 
tive body was of no merit. Sands v. Inhab. of Trenton. (Mr. John H. 
3ackes for prosecutors. Mr. Charles E. Bird for defendant). Argued 
before Garrison and Garretson, Jj. PER CURIAM, February 23, 1904. 


Criminal law—Impeaching witness—Parties to offense.—1. Under 
P. L. 1900, p. 362, providing that the fact that a witness has been ‘“‘con- 
victed of crime”” may be shown on cross-examination to affect his credit, 
a question to a witness on cross-examination need not specify the par- 
ticular crime and conviction which is sought to be shown, but a general 
question as to conviction of crime is proper. 2. Mere presence at the 
scene of a crime does not render one a particeps criminis, in the absence 
of an actual participation; nor does failure of a spectator to interfere 
make him a participant, though it is a circumstance in determining 
whether he was present as an aider and abettor. State v. Fox. (Mr. 
Thomas F. Noonan for plaintiff in error. Mr. William H. Speer, Prose- 
cutor of the Pleas, for the state). Argued before Gummere, C. J., and 
Dixon, Hendrickson and Swayze, JJ. Opinion by GUMMERE, C. J., 
February 23, 1904. 


Quo warranto—Leave to file information—Title to office—1. Under 
the first section of the revised “Act relating to informations in the nature 
of a quo warranto” (P. L. 1903, p. 375), the granting of leave to file an 
information in the name of the Attorney General is not a matter of 
course, but rests in the sound discretion of the court. 2. On application 
made under the first section of the act (P. L. 1908, p. 375), the fact that 
the relator himself claims title to the office in question is not a controlling 
circumstance in favor of granting leave, since the fourth section of the 
act (P. L. 1903, p. 377) gives him the right to file an information in his 
own name if he believes himself lawfully entitled. 3%. Under the circum- 
stances of this case, leave to file an information in the name of the Attor- 
ney General is denied. Tillyer v. Mindermann. (Mr. Willard W. Cutler 
for relator. Mr. Benjamin W. Ellicott and Mr. John B. Vreeland for 
defendant). Argued before Fort and Pitney, JJ. Opinion by PITNEY, 
J., February 23, 1904. 


Judgments—Opening—Right to relief—1. Where defendant in an 
action for libel appeared in person and by attorney before a sheriff’s 
jury, and, it being evident that she could not justify, endeavored to keep 
the damages from being excessive, and it was not shown that such course 
was not a wise one, the judgment will not be opened to let defendant in 
to plead. 2. Where, on an application to open a judgment in libel, it 
was shown that defendant did not employ counsel—her mother under- 
taking to attend to it for her—a rule to show cause why the judgment 
should not be opened, enabling her to file a plea, will be granted. Bar- 
low v. Burns. (Messrs. Black & Drayton for the motion. Messrs. 
Cowles & Carey, opposed). Argued before Fort, Garretson and Pitney, 
JJ. PER CURIAM, February 23, 1904, 
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Personal injuries—Damages—Permanency of injury.—1l. In an 
action for personal injuries, a verdict for plaintiff for $18,000, rendered 
but three months after the injury, when it was impossible for experts to 
tell whether the injuries were permanent, cannot be permitted to stand. 
Kanen v. Philadelphia & R. R. Co. (Messrs. Lindabury, Depue & 
Faulks for the rule. Mr. Craig A. Marsh, opposed). Argued before 
Gummere, C. J., and Dixon, Hendrickson and Swayze, JJ. PER CUR- 
IAM, February 23, 1904. 


Negligence—Injuries—Excessive damages.—1. In an action for 
injuries to a boy of ten years it appeared that when taken home after the 
accident he was in a stupor, had two scalp wounds, and was vomiting; 
that later he had a discharge from one of his ears, and was kept from 
school for six weeks; that from time to time he suffered with vomiting 
spells; that he complained of pains in his back, dizziness, and inability to 
straighten himself. One physician testified that his hearing was normal, 
but an ear specialist stated that it was not quite so. Held, that a verdict 
for $1,500 was excessive, and $1,000 should be remitted. Baldwin v. 
Thompson. (Messrs. Vredenburgh, Wall & Van Winkle for plaintiff. 
(Messrs. Bedle, Edwards & Thompson for defendant). Argued before 
Gummere, C. J., and Dixon, Hendrickson and Swayze, JJ. Opinion by 
SWAYZE, J., February 28, 1904. 


Election—Contest—Jurisdiction—Appeal.—1. The incumbent 
against whom proceedings to contest an election before the Circuit court 
are required to be taken is the person who is originally declared elected. 
2. The Circuit court is without jurisdiction in a contested election case 
where the proceedings are initiated by the person originally declared 
elected, although his certificate of election has been subsequently revoked 
by a justice of the Supreme court upon a recount of the ballots. 3%. The 
appeal provided by section 175 of the act to regulate elections is a sub- 
stitute for the writ of certiorari (P. L. 1898, p. 315), and the case is prop- 
erly before this court, notwithstanding the want of jurisdiction in the 
Circuit court. Darling v. Murphy. Argued before Gummere, C. J., and 
Dixon, Hendrickson and Swayze, JJ. Opinion by SWAYZE, J., Feb- 
ruary 23, 1904. 


LAWS OF NEW JERSEY, 1904. 


Among the published approved acts of the one hundred and twenty- 
eighth session of the legislature the following may particularly interest 
the members of the Bar: 

Chapter 16, being a supplement to “An act for the punishment of 
crimes,” makes it a misdemeanor to place any inscription, advertisement, 
etc., upon the flag of the United States. 

Chapter 18 provides that in counties having a population of over 
ninety-nine thousand there shall be a register of deeds and mortgages, to 
be elected and to hold office for five years. This is intended to provide 
for Union county, where a new court house, including a register’s office, 
is being erected. 
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Chapter 21 provides that a married woman having power to sell, or 
having title to lands as executrix, trustee, etc., may convey the same 
without joining her husband therein. 

Chapter 29 amends section 39 of the act relating to the Supreme and 
Circuit courts, revision of 1900, and provides that the Governor may 
appoint four Circuit court justices, each to serve for seven years, and to 
receive an annual salary of seven thousand five hundred dollars, whereas 
the old section provided for the appointment of but three such justices. 

Chapter 45 amends section 8@ of the Small Cause Court act of 1903, 
referring to appeals, and makes this change: In the act of 1903 the pro- 
vision is that if a party demands a trial by jury in the Common Pleas he 
shali make and sign a demand therefor in writing and file it with the 
clerk of the Common Pleas “within five days after the filing of the trans- 
cript of the justice,” but in the amended act the time is fixed as “at least 
five days before the day for which the appeal is noticed for trial.” 

Chapter 62 makes it the duty of the Attorney General to give his 
opinion upon all cases laid before him by state officials or commissions to 
attend to the trial of high crimes when requested by certain authorities, 
and to act as advisor or counsel for all state boards, commissions, or 
other state officials. He is permitted to have an assistant, to be known 
as ‘“The Assistant Attorney General,” to be appointed by the Attorney 
General, whose compensation shall be $5,000 per annum. 

Chapter &2 amends the District court act as to the salaries of the 
judges and clerks. 

Chapter 84 provides that where a judgment is obtained in the Small 
Cause court against two or more defendants, any one of said defendants 
may appeal therefrom. 

Chapter 115 amends section 155 of the District court act relating to 
the payment into court of money before judgment. 

Chapter 117 provides that clerks, registers, etc., in recording deeds, 
judgments, or other matters to be recorded, which are liens on real estate, 
keep an exact record of the hour and minute when the same shall be filed. 

Chapter 130 provides for the issuance of confirmatory licenses to 
attorneys, solicitors or counselors, when the original has been lost or 
destroyed. 

Chapter 192 provides that conveyances, etc., of a married woman, 
affecting only her personal estate and choses in action, may be executed 
without the concurrence of her husband. 

Chapter 250 provides that the state shall be divided into nine judicial 
districts. 


———— eo 
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STATS BUTS. ton Light and Power Company. 
Mr. Justice Charles E. Hen- The bond required is $80,000. 
drickson has removed from Mt. Mr. James L. Griggs, of Somer- 
Holly to Red Bank. ville, has been appointed assignee 
Vice-Chancellor Reed has ap- of the Somerville Woolen Mills, 
pointed Mr. Richard Stockton, of the plant being valued at about 
Trenton, receiver for the Prince- 300,000. 
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Mr. Harris J. Westerhoff, of 
‘aterson, was married to Miss 
Etta Post, of Preakness, on April 
27. 

Mr. Joseph Coult, of the law 
firm of Coult & Howell, has been 
appointed as City Counsel of New- 
ark, to succeed Mr. Henry Young, 
who on May 17 entered upon his 
duties as Prosecutor of the Pleas 
of Essex county. Mr. Coult was 
city counsel under the long Hayes 
administration, succeeding at that 
time, as at present, Mr. Henry 
Young. 

The eighteenth annual banquet 
of the Americus Club in celebra- 
tion of the birthday anniversary of 
Ulysses S. Grant, was held April 
27 at the Hotel Schenley, Pitts- 
burg, Pa. Among the honor guests 
and speakers were Secretary of 
War William Hi. Taft, Attorney 
General P. C. Knox, General B. H. 
Warner, Congressman W. Brown, 
of Washington; J. Hampton 
Moore, of Philadelphia, and Mr. 
Justice J. Franklin Fort, of the Su- 
preme court of New Jersey. At- 
torney General Knox acted as 
toastmaster, and the toasts were: 
“Grant,” Justice Fort; “The Phil- 
ippines,” Secretary Taft; ‘“Repub- 
licanism,” J. Hampton Moore. 
Letters of regret were read from 
President Roosevelt, Secretary of 
the Treasury Shaw and members 
of the Grant family. 


, 


COURT REBUEES JURY. 


There was a sensation in the 
court house at Belvidere, April 28, 
when, after the Warren county 
grand jury had come in to report 
for the term, it was sent back. Jus- 
tice Swayze asked the foreman if 
any indictments had been found 
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against the hotel and saloon keep- 
ers of Phillipsburg. The reply was 
in the negative. The court then 
proceeded to lecture the grand jury 
in strong terms. He intimated 
plainly that inasmuch as the Prose- 
cutor has positive evidence against 
the places referred to and this had 
been presented to the grand jurors, 
a refusal to find true bills would be 
considered a_ violation of their 
vath. The jury returned later with 
indictments against twenty-two sa- 
loon and hotel keepers. There are 
thirty-nine such in Phillipsburg. 
The allegations are that liquor was 
sold on Sundays, after hours, and 
to minors. Some are also charged 
with permitting gambling in their 
places. 


JUDGE HEISLEY’S CIRCUITS. 


Circuit Judge Heisley, of Mon- 
mouth county, occupied the Pas- 
saic county Bench to hear all Cir- 
cuit court issues during the April 
term. Mr. Justice Pitney attend- 
ed court only to hear Supreme 
court issues. Judge Heisley, it was 
announced, would hereafter sit to 
hear Circuit issues in the following 
courts: Passaic, Bergen, Union 
and Mercer counties. 

Law Judge Scott, of Passaic, 1s, 
therefore, relieved of all Circuit 
court work, and will in the future 
confine his attention to Common 
Pleas, Special Sessions and Or- 
phans’ courts. 


DINNER TO A NEW JUDGE. 


At the Essex Club, of Newark, 
recently, Judge Thomas J. Lintott, 
of the Second District court, gave 
a dinner to Mr. Thomas L. Ray- 
mond, recently appointed judge of 
the First District court to succeed 
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Judge Harris. There were twenty- 
two guests present, as follows: 
Chief Justice Gummere, Judge 
Frederic Adams, Judge Francis J. 
Swayze, Judge Storrs, Attorney 
General McCarter, former Senator 
Thomas N. McCarter, James E. 
Howell, City Counsel Henry 
Young, former Senator Michael T. 
Barrett, City Comptroller Johnson, 
Edward M. Colie, John R. Har- 
din, Chauncey Parker, Richard V. 
Lindabury, Halsey M. Barrett, 
Thomas A. Davis, Edward J. Ken- 
ny, Sheriff William C. Nicoll, 
Judge Elwood C. Harris, Philip 
Lowy, former Judge Frederick F. 
Guild and Edwin G. Adams. There 
was no formal speech-making, but 
the informal talk was pleasant and 
interesting, and the fun contagious 
and persistent. 


REVISION COMMISSIONERS. 


The commission recently ap- 
pointed to compile the general 
statutes of the state of New Jersey, 
from 1895 until the close of the 
last legislative session, are Judge 
G. D. W. Vroom, Charles D. 
Thompson and James b. Howell. 
Judge Vroom was selected as 
chairman. Under the act provid- 
ing for the selection of a secretary, 
the commission chose Mr. Francis 
B. Lee, of Trenton. Mr. Lee was 
secretary of the commission that 
compiled the general statutes is- 
sued in 1896. The office of the 
commissioners will be in Trenton. 


GOVERNOR MURPHY ABROAD. 


Governor Murphy, accompanied 
by his son, Colonel Franklin Mur- 
phy, Jr., sailed for Europe April 
23 on the steamship Philadelphia 
of the American Line. He is to 
remain away a month for the ben- 
efit of his health. In the meantime 
President of the Senate Wakelee 
is Acting Governor, and was sworn 
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in as such by Mr. Justice Van 
Syckel on April 26. 

Senator Wakelee is the fifth 
Acting Governor of New Jersey, 
but there was a gap of almost a 
century between the first and sec- 
ond. In 1802 John Lambert, Pres- 
ident of the Council, served as Act- 
ing Governor during the illness of 
Governor Bloomfield. In 1898 
John W. Griggs resigned to be- 
come Attorney General, leaving 
Foster M. Voorhees Acting Gov- 
ernor for one year. Mr. Voorhees 
was subsequently elected for a full 
term. In 1900 Senator Johnson 
bore the title for a brief period 
while Governor Voorhees was out 
of the state, and was succeeded by 
David O. Watkins, Speaker of the 
House. 





A LORD CHANCELLOB AT PLAY. 


It is on record that the great 
seal of Britain has twice been de- 
graded to kitchen uses. In 1854, 
when Lord Brougham, then lord 
chancellor, was staying as a guest 
with the Duchess of Bedford,some 
ladies of the house party in a frolic 
ventured to purloin the great seal 
from the chancellor’s bedroom. 

Trembling with anxiety, the 
great man came downstairs to pro- 
claim his loss, but to his relief they 
told him of their joke and chal- 
lenged him to find his treasure. 
Entering into the spirit of their 
fun, he at last dragged the emblem 
of his authority triumphantly from 
the coal box. 

Still in merry mood, he led the 
party to the kitchen, where each 
lady made a pancake, with the 
great seal for a pan, pouring the 
batter between its disks. 

This mad prank created so much 
amusement that Lord Brougham 
repeated it at Taymouth to give 
pleasure to the Marchioness of 
sreadalbane. 
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HAD LEFT FOR PARTS UNKNOWN. 


In a murder trial in Dallas the 
counsel for the defense was exam- 
ming a venireman regarding his 
qualifications to serve. The can- 
didate admitted that he had once 
been a member of a jury which 
tried a negro for murder, It is not 
permissible in such cases to ask the 
result of the trial, so the counsel 
said: 

“Where is that negro now?” 

“I don’t know,” was the reply, 
Che sheriff hanged him at the ap- 
pointed time.” 


aur 


TAXATION COMMISSION. 


Mr. William M. Johnson, of 
Hackensack, ex-Assistant Post- 
master General, has requested 
Governor Murphy to relieve him 
from the duty of serving as a mem- 
ber of the commission of five to 
investigate the subject of equal 
taxation. Mr. Johnson pleads del- 
icate health and pressure of legal 
business. The other appointees 
are Chief Justice Gummere and 
Justice Garrison, of the Supreme 
court; Charles C. Black, Chairman 
of the State Board of Taxation, 
and Chandler W. Riker, of New- 
ark, There is a strong probability 
that both Chief Justice Gummere 
and Justice Garrison will decline 
to serve. 





OBITUARIES. 


JUDGE ANDREW KIRKPATRICK. 
Judge Andrew Kirkpatrick, of 
the United States District court, 
died suddenly at his home at 91 
Lincoln Park, Newark, on Tues- 
day, May 8. He had been ill for 
several years with heart trouble 
and Bright’s disease, but had great 
will power and continued to hear 
causes up almost until the hour of 
his death. The special attack which 
caused his death occurred on the 


morning of May 3, and he died at 
4.20 in the afternoon of the same 
day. The suddenness of his de- 
cease was a great shock to his 
many friends. 

Telegrams of sympathy were sent 
to the family from most of the 
United States District courts in the 
astern states, and there also came 
a cable message from Governor 
Murphy, from Carlsbad, Austria. 

Andrew Kirkpatrick was born in 
Washington, D. C., October 8, 
1844. His father, John Bayard 
Kirkpatrick, was third auditor of 
the United States Treasury at the 
time. He prepared for a college 
course at Rutgers College Gram- 
mar School, where Vice-President 
Garret A. Hobart and Judge Gar- 
ret D. W. Vroom were among his 
classmates. He was graduated 
from Union College at Schenec- 
tady, N. Y., in 1868, and entered 
the law office of Frederick T. Fre- 
linghuysen in Newark. He used to 
go to Newark from New Bruns- 
wick every morning and return 
home in the evening. In 1866 he 
was admitted to the New Jersey 
Bar as an attorney. In 1869 he was 
made a counsellor-at-law. 

Mr. Kirkpatrick in 1870 became 
a partner of Frederick T. Freling- 
huysen, and the firm name was 
Frelinghuysen & Kirkpatrick. Mr. 
Frelinghuysen became United 
States Senator and later Secretary 
of State under President Chester 
A. Arthur. Mr. Kirkpatrick later 
became a partner of Frederick H. 
Teese under the firm name of Teese 
& Kirkpatrick, and after Mr. 
Teese, who served as judge of the 
Essex County court, was elected to 
Congress, Mr. Kirkpatrick had a 
law office alone. He had charge of 
large estates, and was counsel for 
the old Newark Gas Light Com- 
pany and other large concerns. In 
1885 Gov. Leon Abbett appointed 
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him president judge of the Essex 
County Court of Common Pleas, 
and he was reappointed for a sec- 
ond term in 1890. He made a 
splendid record as a broad-minded, 
kind-hearted yet firm judge, and 
lawyers regretted when he resign- 
ed, in 1896, to accept the position 
of judge of the United States Dis- 
court for New Jersey, to 
which position President Grover 
‘leveland had appointed him. It 
was a life position. 

Some very important cases came 
before Judge WKirkpatrick in the 
United States court. He heard the 
arguments in the suit against the 
United States Steel Company, 
known as the “Steel Trust,” and 
he appointed former United States 
Senator James Smith, Jr., receiver 
for the United States Shipbuilding 
Company. The United States Cir- 
cuit court at Philadelphia sustained 
every decision he made in this 
great case. He advised the receiv- 
er so the latter’s plan of reorgani- 
zation was accepted by Charles M. 
Schwab, J. Pierpont Morgan and 
the bondholders. He expected to 
settle the case of the great North- 
ern Securities Company in a few 
weeks. The Sugar Trust, the 
Whiskey Trust and other gigantic 
corporations were in litigation in 
his court. He did a prodigious 
amount of work in these cases, and 
yet he was ever in good humor in 
the court and outside of it. 

Because of the big Asphalt Trust 
case Judge Kirkpatrick was made 
the subject of a bitter attack for 
the only time in his life. In No- 
vember of last year James W. N. 
Newlin, a Philadelphia attorney, 
wrote to President Roosevelt ask- 
ing him to investigate the conduct 
of Judge Kirkpatrick and recom- 
mend to Congress his impeach- 
ment. He alleged that the Judge, 
as president of the Federal Trust 


trict 
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Company, brought the administra- 
tion into contempt by using his 
double office for the benefit of the 
trust company. The President re- 
ferred the case to the judicial de- 
partment, and it was decided that 
the President could not take the 
initiative in a case of impeachment, 
and the charges to be effective 
would have to be presented to the 
House of Representatives. The 
case dropped there and the charges 
were not generally believed. 

Judge Kirkpatrick came of a dis- 
tinguished family. His grand- 
father, Andrew Kirkpatrick, after 
whom he was named, was a judge 
of the Supreme court of New Jer- 
sey from 1798 to 18038, and then 
Chief Justice until 1824. The fam- 
ily is of old Scotch stock. 

In October, 1869, Judge Kirk- 
patrick married Miss Alice C. Con- 
dit. The children by this marriage 
are Andrew Kirkpatrick, Jr.. who 
lives in Pittsburg, Pa., J. Bayard 
Kirkpatrick, a lawyer in Newark, 
and Miss Alice Kirkpatrick. After 
the death of his first wife Judge 
Kirkpatrick in 1883 married Miss 
Louisa Howell, a daughter of the 
late Theodore P. Howell, who was 
a leading leather manufacturer. 
She survives him. The children by 
the second marriage are Littleton 
Kirkpatrick, a student in Prince- 
ton University, and the Misses 
Isabelle and Elizabeth Kirkpatrick. 
A brother, J. Bayard Kirkpatrick, 
lives in New Brunswick. Judge 
INirkpatrick was related by mar- 
riage to Bishop William Cresswell 
Doane, of the Episcopal diocese of 
Albany, N. Y. Bishop Doane and 
Judge Kirkpatrick married sisters. 

Judge Kirkpatrick was a shrewd 
business man. As receiver for the 
Domestic Sewing Machine Com- 
pany he straightened out the affairs 
of the concern and kept the em- 
ployees at work while doing it. He 
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was treasurer of the T. P. Howell 
Company, the big leather manu- 
facturers; president of the Federal 
Trust Company, a manager for a 
dozen years of the Howard Sav- 
ings Institution, president of the 
commission for building the new 
City Hall, a commissioner of the 
Newark Sinking Fund and treas- 
urer of the Essex Club. He was a 
member of the Essex County 
Country Club and the Reform Club 
of New York. Though he was so- 
cial and belonged to clubs, he never 
drank beer or stronger liquors and 
never smoked. He never took a 
iunch during the day, no matter 
how hard he worked. He was ever 
in good humor, even joking with 
lawyers and reporters while hear- 
ing important cases in court. He 


was a devoted husband, an indul- 
gent father and a loyal friend. He 
had a pleasant word for everybody. 

In politics Judge 


Kirkpatrick 
was a Democrat, and he was one 
from principle. He did not take 
an active part in politics or seek 
office, but he always subscribed to 
help his party in campaigns. 


HON. HENRY S. LITTLE. 


Mr. Henry Stafford Little, al- 
ways popularly known as “Staff” 
Little, one of the best known men 
in the state, died at the Trenton 
House, Trenton, on April 24, of 
pleuro-pneumonia. 

Mr. Little was born in Matawan, 
August 17, 1823, descended from 
Scotch-Irish ancestry, his father, 
William Little, during the first half 
of the last century having been a 
merchant and banker in Monmouth 
county. He received his early edu- 
cation in the public schools of his 
native county, and graduated from 
Princeton in the class of 44. After 
studying law in the office of the late 
Asa Whitehead, state senator from 
Essex county, Mr. Little was ad- 
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mitted to the Lar as attorney in 
April, 1848, and was made counsel- 
lor in July, 1851. He early entered 
the arena of active Democratic pol- 
itics. In 1856 he was a presidential 
elector from New Jersey, voting 
for James Buchanan, and in 1863, 
in the height of the Civil war, was 
elected Democratic senator from 
the county of Monmouth, which 
position he held until 1871. Dur- 
ing this period he was president of 
the Senate both in 1868 and 1869. 
During the latter year he was also 
presidential elector from New Jer- 
sey, voting for Horatio Seymour, 
The year 1872 saw Mr. Little’s ap- 
pointment as Clerk in Chancery, 
which position he accepted upon 
resigning from the Senate. As 
clerk he held office until 1882. 

Through his efforts as receiver 
the New Jersey Central Railroad 
was reorganized, and for five years 
he was conspicuous as president of 
the road. He was also prominent 
in the organization of the New 
York & Long Branch Railroad. 
Mr. Little was a member of the 
board of managers of the State 
Geological Survey for many years, 
being always deeply interested in 
the work of the board. 

The attention of the country was 
recently called to the gifts of Mr. 
Little to Princeton University, ag- 
gregating $200,000, Little Hall on 
the campus being an _ enduring 
monument to his generosity. 

Aside from his political career, 
Mr. Little was largely interested in 
coal lands, was a liberal patron of 
art and a frequent visitor to 
European capitals. Of remarkably 
generous nature, with a fund of 
anecdote and reminiscence, he was 
sasily approached and was known 
throughout the state. Mr. Little 
never married. He kept a suite of 
rooms in the Trenton House and in 
the home of his sister, Mrs. Wil- 








liam L. Yerhune, of Matawan, be- 
tween which places most of the lat- 
ter years of his life were spent. 

At the funeral, which was largely 
attended, at Matawan,on Wednes- 
day, April 27, many business places 
and residences were closed, while 
the streets were crowded with 
those who came to pay their tribute 
to the dead. 

Upon the special train from 
Princeton were former President 
Grover Cleveland, President of the 
University, Woodrow Wilson, Rev. 
Francis L. Patton, president of 
Princeton Theological Seminary, 
and Henry W. Green, of Trenton, 
and Colonel John J. McCook, of 
New York, representing the board 
of trustees. 

The honorary pall-bearers were: 
Ex-President Grover Cleveland, 

fon. Henry C. Kelsey, Chancellor 

William J. Magie, former Senator 
E. C. Stokes, Vice-Chancellor 
Henry Pitney, Dr. Woodrow Wil- 
son, Justice Bennet Van Syckel, 
Frederick F. Katzenbach, Hon. 
John F. Applegate, Professor A. F. 
West, Hon. Benjamin F. Lee, M. 
Baxter, Lewis R. Wooley, Robert 
W. DeForest. 

In memory of Mr. Little, his life 
and character were portrayed by 
the Rev. John Dixon, of this city; 
Rev. Dr. Young, pastor of the Mat- 
awan Presbyterian church, and 
Rev. Dr. Francis L. Patton, of 
Princeton. 

Prayer was offered by the Rev. 
Dr. Paul Van Dyke, of Princeton. 
MR. WILLIAM M. MACKEY. 

Mr. William M. Mackey died at 
Belvidere on March 29. While in 
his office on that day he was heard 
to fall, and was dead before assist- 
ance could be rendered. 

Mr. Mackey was born March 6, 
1836, in Oxford township, Warren 
county. His great-grandfather, 
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Joseph Mackey, one of the early 
settlers of the county, who located 
at Roxburg and carried on farming 
and the milling business at that 
place, was a captain in the Revolu- 
tionary War. He graduated from 
Princeton College in 1861, and then 
took up the study of law under the 
direction of Mr. J. M. Sherrerd, of 
Belvidere, and Judge E. W. Scud- 
der, of Trenton. Having been ad- 
mitted tothe Bar as attorney, Nov., 
1864, he began practice in Bel- 
videre and was for some years in 
partnership with the late James M. 
Robeson. Hie was made counsellor 
in February, 1868, He at one time 
was mayor of Belvidere, and rep- 
resented the town for a term in the 
board of freeholders. He had been 
for several years, and was at the 
time of his death, justice of the 
peace. 

He left three sons: Frederick, of 
Hazen, Pa. George and Scudder, 
of Elizabeth. Mrs. Mackey died in 
1871. He afterward married again. 
This second wife survives him, Mr. 
Mackey was a public spirited, use- 
ful citizen. He was a member and 
an elder of the Second Presbyterian 
church. 

CAPTAIN ZEBULON M. WARD. 


“Captain” Zebulon M. Ward, of 
Paterson, died on April 17 after an 
illness of three months, of cystitis. 
He was born at Poughkeepsie, N. 
Y., February 17, 1841, and was ed- 
ucated in academies in Tunkhan- 
nock, Pa., and Kingston, Pa. He 
studied medicine for two years with 
Dr. B. A. Bouton, of Providence, 
Pa., and then pursued his law stud- 
ies in the office of his brother, the 
late Judge W. G. Ward, for many 
years the leader of the Bar of 
Lackawanna county, Pa. Mr. Ward 
was admitted to practice at Wilkes- 
Barre in 1860, before the comple- 
tion of his twentieth year. 








ait 


MISCELLANY. 


Upon the breaking out of the 
Civil War, in 1861, Mr. Ward en- 
listed as captain of Company E, 
Eleventh Pennsylvania Volunteer 
Infantry, and after three years of 
almost constant service in the army 
obtained an honorable discharge 
and resumed the practice of law in 
Scranton as the partner of his 
brother, Judge Ward. 

He went to Paterson in 1866 and 
was admitted to practice as attor- 
ney in February, 1867, and as coun- 
sellor in February, 1871. Early in 
his legal career Mr. Ward gained a 
high reputation as a forcible and 
skillful pleader and trial lawyer, be- 
ing especially successful in criminal 
cases. He had defended over one 
hundred homicide cases in New 
Jersey and New York up until the 
time of his death, and in only one 


case has a client been executed. 


The deceased had held the office of 
surrogate of Passaic county, hav- 


ing been appointed by Governor 
Randolph in 1869 for one year to 
fll the unexpired term of William 
Gledhill, who died in office. He 
was for a number of years counsel 
to the Board of Chosen Freehold- 
ers of Passaic county. He is sur- 
vived by his second wife and by 
two children; Lou E., wife of Law- 
ver and former Assemblyman Ed- 
mund G. Stalter, and Lawyer John 
M. Ward. 

Mr. Ward was a conspicuous 
Democrat and a hard worker for 
that party, with voice and purse, 
until 1900, when he became a Re- 
publican. He was a man of ex- 
tremely domestic habits, and took 
more enjoyment in being with his 
family than he did in lodge and 
society affairs. He was a lover 
and a good judge of horses, and 
always had a good pair. 

At a meeting of the Passaic 
County Bar Association the follow- 
ing resolutions were adopted: 


“In the death of Zebulon M. Ward the bar of 
Passaic county has lost a ready and acute lawyer, 
whose natural powers so often brilliantly dis- 
played before the petit juries of the county were 
of the highest order; the community has lost a 
man of decided views and picturesque character ; 
his family has lost a loving hu:band and father, 
whose devotion won the admiration of all who 
knew of the strength of his family ties. We re- 
gret our loss; wesympathize with the community 
in its loss and we deplore the severance of the 
sweet domestic ties that have left his family 
prostrate, and we here express our deepest sym- 
pathy for them and recommend that a copy of 
these resolutions be sent to the family, printed in 
the newspapers of the city and that they be pre- 
sented at the next meeting of the Passaic Circuit 
court by our president.”’ 


MR. DEWITT C. BOLTON. 


Mr. DeWitt C. Bolton died at 
Paterson on April 19. On the pre- 
vious day he complained of a sore 
throat and not feeling well, and re- 
mained in bed. A doctor was sum- 
moned and diagnosed the throat 
trouble as an acute attack of tonsi- 
litis. The same evening, shortly be- 
fore eight o'clock, his condition be- 
came suddenly grave. The doctor 
was hastily summoned and found 
the patient choking to death from 
formation of water or oedema of 
the epiglottis. A throat specialist 
and another physician were hastily 
summoned, but before an operation 
could be performed Mr. Bolton had 
lost consciousness and quickly ex- 
pired. He practically strangled to 
death. 

Mr. Bolton was born in Rahway 
June 16, 1848. The family moved 
to Paterson in 1853, so that Mr. 
Bolton had been a resident of Pat- 
erson for fifty-one years. He stud- 
ied in the public schools of Pater- 
son, and when still a youth went to 
work in one of the cotton mills. 
Later he was a folder in the Boiling 
Springs Bleachery, and afterward 
gn {the old Waverly calico print 
works. Mr. Bolton’s father was a 
cotton manufacturer. Ambitious 
to better his condition, Mr. Bolton 
studied law with the late Henry S. 
Drury. He was admitted as an at- 
tornev in June, 1881, and as coun- 
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sellor in June, 1884. He was coun- 
sel for Passaic county at the time 
of his death. He was a lifelong Re- 
publican, and was, when he died, 
chairman of the Republican Coun- 
ty Executive Committee. He ran 
tor Assembly in 1883 and was de- 
feated, but was elected in 1884 and 
1885. Subsequently he ran for 
State Senator, but was defeated. It 
is thought he expected to run for 
Congress the coming fall. He was 
chancellor commander of the Ma- 
sonic order for two terms, and later 
was elected grand chancellor. 

The attendance at his funeral 
was one of the largest ever held in 
the city of Paterson. Resolutions 
were passed concerning his charac- 
ter and life by not only the Bar of 
his county, but also by all the nu- 
merous fraternities and societies 
with which he was connected. In 
those of the Bar Association occur 
these words: 


“As a public officeholder and as a public man, 
he was sturdy in his honesty, upright in all his 
actions, true to all his friends, unswerving in his 
loyalty to those to whom he gave his promises. 
He was @ pronounced advocate or a stern and 
declared opponent 

“We love to recall him. however, as & man, in 
the social amenities of life. His coming was 
always a burst of sunshine, his going took away 
a large partof the mirthand joy of ig | com- 
pany, and now his final going is also felt per- 
sonally by us all.”’ 





BOOK NOTICE. 

BRIEF UPON THE Pleadings in 
Civil Actions at Law, in Equity, 
and under the New Procedure. 
By Austin Abbott, of the New 
York Bar. Second and Enlarged 
Edition by the Publishers’ Edi- 
torial Staff. Two volumes. The 
Lawyers’ Co-Operative Publish- 
ing Company, Rochester, N. Y. 
1904. Pp, 2120. Price, $9.00. 


“Brief” 
books, by Mr. Austin Abbott, have 
been among the most useful publi- 
cations for lawvers in active prac- 
tice that have emanated from the 


What are known as the 


press in many years. ‘There are 
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five volumes in all: “The Civil Trial 
brief,’ “Brief on the Facts,” 
“Criminal Trial brief,’ each in one 
volume, and “Brief on the Plead- 
ings’ in two volumes. When the 
first edition of the “Brief on the 
Pleadings” came out in 1891, it at 
once took first place among all pre- 
ceding publications on that sub- 
ject, and it has been a surprise to 
us that a second edition has not 
been issued until thirteen years 
after the first. Presumably Mr. 
Abbott had only begun the revision 
at the time of his death, and this 
may have caused the delay. Much 
of the work of this revision seems 
to have been done by Mr. Asa W. 
Russell, and, so far as we can judge, 
he has followed directly in line with 
Mr. Abbott’s ideas. 

There are few lawyers who have 
given close study to the subject of 
pleadings, and, as a consequence, 
when their cases come to trial, they 
find that technical objections are 
made, which, if sustained, cause 
their clients to be thrown out of 
court. It is of the utmost im- 
portance that studious attention 
should be given to the subject of 
pleading in all its branches. 

This work is intended for use in 
all the states, and the decisions 
noted are also from all the courts. 
We notice that additional sections, 
covering points not treated in the 
first edition, have been included in 
this revision, and one new chapter 
has been added, that upon‘ Amend- 
ments of Pleadings.” The matter 
of “Demurrer” is more largely 
treated in these volumes than in 
any other work of which we have 
knowledge. We repeat, what we 
think we stated once before con- 
cerning the “Trial Brief’ series, 
that we know of no more useful or 
reliable trial note books than these, 
and recommend them to all active 
practitioners. 
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